STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ECKERD YOUTH ALTERNATI VES,
I NC. ,
Petitioner,
VS. Case No. 07-4609BI D
DEPARTMENT OF JUVEN LE JUSTI CE
Respondent
and

DANI EL MEMORI AL, | NC.

| nt ervenor.
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RECOMVENDED CORDER

A duly-noticed final hearing was held in this case by
Adm ni strative Law Judge T. Kent Wetherell, 1, on Novenber 8,
2007, in Tall ahassee, Florida.

APPEARANCES

For Petitioner: Martha Harrell Chunbler, Esquire
Dani el Hernandez, Esquire
Carlton Fields, P.A
215 South Monroe Street, Suite 500
Post O fice Drawer 190
Tal | ahassee, Florida 32302-0190

For Respondent: Tonja V. Wite, Esquire
Depart ment of Juvenile Justice
Kni ght Buil di ng, Room 312L
2737 Centerview Drive
Tal | ahassee, Florida 32399-3100



For Intervenor: Cynthia S. Tunnicliff, Esquire
Brian A. Newman, Esquire
Penni ngt on, Moore, WIKkinson, Bell &
Dunbar, P.A.
215 South Monroe Street, Second Fl oor
Post O fice Box 10095
Tal | ahassee, Florida 32302-2095

STATEMENT OF THE | SSUE

The issue is whether the proposed award of the contract for
Request for Proposals (RFP) No. P2032 to Daniel Menorial, Inc.
(Daniel), is contrary to the specifications of the RFP.

PRELI M NARY STATEMENT

On June 11, 2007, the Departnment of Juvenile Justice (DJJ)
posted notice of its intent to award the contract for RFP No.
P2032 to Daniel. Eckerd Youth Alternatives, Inc. (EYA), the
second-ranked vendor, tinely filed a notice of protest and
formal witten protest with DJJ chall enging the proposed award
of the contract to Daniel.

By letter dated Septenber 28, 2007, DJJ referred the
protest to the Division of Admi nistrative Hearings (DOAH) for
t he assignnent of an Adm nistrative Law Judge to conduct a
formal hearing on the protest. The referral was received by
DOAH on COctober 3, 2007.

Daniel filed a petition to intervene, which was granted
t hrough an Order entered on Cctober 18, 2007. The petition to
intervene filed by the third-ranked vendor, Boley Centers, Inc.,

was deni ed through an Order entered on Cctober 24, 2007.



The final hearing was held on Novenber 8, 2007. At the
heari ng, EYA presented the testinony of Ellyn Evans, Pau
Hat cher, and Jim Sartain; and Dani el presented the testinony of
Jimdark and the deposition testinony of Vicki Waytow ch and
Dr. Hlda Shirk. The follow ng exhibits were received into
evi dence: Joint Exhibits 1 through 7; Petitioner’s Exhibits 1
through 3; and Intervenor’s Exhibits 1 and 2.

The Transcript of the final hearing was filed on
Novenber 26, 2007. The parties were given 10 days fromthat
date to file proposed recormended orders (PRGs). The PRGCs were
tinely filed and have been gi ven due consi derati on.

FI NDI NGS OF FACT

1. DJJ issued RFP No. P2032 on April 2, 2007.

2. The RFP solicited proposals for a “20-slot day
treatment program for youth placed on Probation, being rel eased
froma residential program transitioning back into the
comunity or classified as mnimumrisk, and a 100-sl ot service-
oriented Intervention programw th conprehensi ve case managenent
services for youth which the prograns are currently located in
Pinellas and Pasco Counties . "

3. The contract resulting fromthe RFP will be for a
three-year term-- July 1, 2007 through June 30, 2010 -- with a

renewal option for up to an additional three years at DJJ's sole

discretion. The RFP states that the maxi num annual contract



anount is $948, 308, and prospective providers were required to
propose a price at or bel ow that anount

4. EYA and Daniel submitted tinely, responsive proposals
in response to the RFP

5. Daniel’s proposal offered a slightly lower price than
EYA s proposal.EI

6. On June 11, 2007, DJJ posted notice of its intent to
award the contract to Daniel. Thereafter, EYAtinely filed a
notice of intent to protest and a formal witten protest
chal I engi ng the proposed award of the contract to Daniel.

7. The RFP provides that the proposals were to be
eval uated and scored in three categories: technical proposal,
financi al proposal, and past performance.

8. The past performance category focuses on the
prospective provider’s know edge and experience in operating

non-residential juvenile justice prograns. The criteria related

to the past performance category are contained in Attachment C

to the RFP.
9. Attachnent C consists of three parts: Part | - Past
Performance of Non-Residential Prograns; Part Il - Eval uation

for Past Perfornmance in the United States CQutside of Florida;
and Part 11l - Evaluation for Professional Accreditation in the
United States. The focus of the dispute in this case is on Part



10. A proposal could receive a total of 1,000 points if,
as is the case with both EYA and Daniel, the prospective
provi der operated other DJJ-contracted non-residential prograns
in Florida. The proposals could receive up to 240 points for
Attachment C, wth a maxi nrum of 40 points for Part |11

11. The RFP provides that the proposal that receives the
hi ghest total points will be awarded the contract.

12. Daniel’s proposal received a total of 600.13 points,
whi ch was the highest overall score. Daniel received 176 points
for Attachnment C, including 30 points for Part 111

13. EYA's proposal received a total of 573.46 points,
whi ch was the second hi ghest overall score. EYA received 143.7
points for Attachment C, including zero points for Part I1I

14. EYA contends that Daniel should not have received any
points for Part 111, which would have resulted in Daniel’s
overall score being 30 points |lower, or 570.13, and woul d have
gi ven EYA the highest overall score.

15. Part |1l of Attachnment C asks whether the prospective
provider currently operates non-residential juvenile justice
prograns that are accredited and in good standing with certain
accrediting agencies, including the Council on Accreditation
(COA). If so, the RFP requires the prospective provider to

i ncl ude supporting docunentati on.



16. The prospective provider receives 10 points for each
accredited programlisted in Part 1l of Attachnent C

17. The RFP states nultiple tines that the supporting
docunentation “nust include the start and end dates [of the
prograns], be current dated and valid at |east through the start
date of the Contract that results fromthis RFP,” and that it
must state that “the programcited is a non-residential juvenile
programand that is run by the prospective Provider.”

18. The RFP also states nmultiple tinmes that a prospective
provider’s failure to provide the required supporting
docunentation “shall” result in zero points being awarded for
Part 11l of Attachnent C, and that DJJ “is not responsible for
research to clarify the prospective Provider's docunentation.”

19. EYA did not list any prograns in its response to Part
11 of Attachnment C. Its wlderness prograns are accredited by
COA, but its non-residential juvenile justice prograns are not
accredited. EYA is currently seeking COA accreditation for the
services provided in its non-residential prograns based, in
part, on DJJ's scoring of Daniel’s proposal in this proceeding.

20. Daniel listed three prograns in its response to Part
I11: a behavioral nmanagement programin Circuit 4; a
conditional release programin Crcuits 6 and 13; and a

behavi oral managenent programin Crcuit 7.



21. The docunentation provided by Daniel to show that the
listed prograns are accredited was a letter from COA dated
August 18, 2006. The letter confirns that Daniel is accredited
by COA; that the accreditation runs through Septenber 30, 2010;
and that the accreditation includes “the follow ng prograns:”

- Mental Health Services
- Psychosoci al and Psychiatric
Rehabi litation Services
- Enpl oyee Assi stance Program ( EAP) Services
- Case Managenent Services
- Foster and Kinship Care Services
- Supported Conmunity Living Services
- Residential Treatnent Services

22. The letter does not on its face refer to the three
prograns |isted by Daniel in its response to Part 111.

23. The letter does not on its face reflect whether the
|isted services were accredited in non-residential progranms (as
conpared to residential prograns) or in juvenile justice
prograns (as conpared to adult progranms or juvenile prograns
that do not involve the juvenile justice system

24. Each of the three prograns listed by Daniel inits
response to Part IIl is a non-residential program operated under
contract with DJJ. Those prograns were also |isted by DJJ
contract nunber in Daniel’s response to Part | of Attachnent C

25. Paul Hatcher, the DJJ enpl oyee who eval uated the

responses to the RFP with respect to Attachnment C, was famliar

with the three prograns listed in Daniel’s response to Part 111.



He knew from his experience and his review of Part | of
Attachnment C that the prograns were non-residential juvenile
justice programs and he knew that the prograns provided case
managenent services and nental health services.

26. M. Hatcher acknow edged that the COA | etter does not
specifically nmention the three listed prograns. He neverthel ess
considered the letter to be sufficient docunentation of
accreditation for the three prograns because the letter
i ndi cated that Daniel, as an organi zation, was accredited and
that it had specific accreditation for the services provided at
the three listed prograns.

27. COA accredits organi zations and services, not specific
programs.EI On this issue, Dr. Hlda Shirk, a nenber of the COA
Board of Trustees and an experienced COA peer reviewer,
testified that “COA accreditation applies to the entire
organi zation and the services that it provides” and that
Daniel’s accreditation includes all of its prograns that fal
under the service areas listed in the COA letter, which is
consistent wth M. Hatcher’s interpretation of the letter.

28. COA does not separately accredit services provided in
residential and non-residential settings, nor does it separately
accredit services provided to adults or juveniles. The

standards used to eval uate case managenent services and nental



heal th services, for exanple, are the sane notw t hstandi ng the
setting or the type of client being served.

29. COA perfornmed its on-site accreditation review of
Daniel in April 2006. It is unlikely that two of the three
prograns |listed by Daniel in response to Part Ill -- the
conditional release programin Crcuits 6 and 13 (DJJ Contract
No. P2013 and the behavi or managenent programin GCrcuit 7 (DJJ
Contract No. 8101 -- were evaluated by COA as part of that
revi ew because those prograns had just started.

30. That does not nean, however, that those prograns are
not accredited. |Indeed, Dr. Shirk testified that an
organi zation is not required to submt each new programto COA
for reviewif the services offered in the programfit within a
service area for which the organi zati on has been accredited.

CONCLUSI ONS OF LAW

31. DQOAH has jurisdiction over the parties to and subject
matter of this proceeding pursuant to Sections 120. 569,
120.57(1), and 120.57(3), Florida Statutes.d

32. EYA has standing to protest the proposed award of the
contract to Daniel because its proposal received the second-

hi ghest overall score. See Preston Carroll Conpany, Inc. v.

Fl ori da Keys Aqueduct Authority, 400 So. 2d 524, 525 (Fla. 3d

DCA 1981).



33. EYA has the burden of proof in this proceeding. See

§ 120.57(3)(f), Fla. Stat.; State Contracting & Engineering

Corp. v. Dept. of Transportation, 709 So. 2d 607, 609 (Fla. 1st

DCA 1998)
34. The scope of this proceeding and the nature of EYA s
burden of proof are as foll ows:

In a conpetitive-procurenent protest, other
than a rejection of all bids . . ., the
adm ni strative |aw judge shall conduct a de
novo proceeding to determ ne whether the
agency's proposed action is contrary to the
agency's governing statutes, the agency's
rules or policies, or the solicitation
specifications. The standard of proof for
such proceedi ngs shall be whether the
proposed agency action was clearly
erroneous, contrary to conpetition,
arbitrary, or capricious.

§ 120.57(3)(f), Fla. Stat.

35. It is not enough under Section 120.57(3)(f), Florida
Statutes, for the protestor to show that the proposed award is
i nconsi stent with sone provision of the RFP; the protestor nust
al so show that agency’s "m sstep” and, hence, the proposed award
is clearly erroneous, contrary to conpetition, arbitrary, or

capricious. See First Conmunications, Inv. v. Dept. of

Corrections, Case No. 07-0630BID, 2007 Fla. Div. Adm Hear.

LEXI S 201, at T 34(DOAH Apr. 5, 2007; DOC Apr. 26, 2007) (citing

Sysl ogi ¢ Technol ogy Services, Inc. v. South Florida Water

10



Managenent District, Case No. 01-4385BID, 2002 Fla. Div. Adm

Hear. LEXIS 235, at {1 40-74 (DOAH Jan. 18, 2002)).
36. The standards of proof in Section 120.57(3)(f),
Florida Statutes, have been expl ai ned as foll ows:

A decision is considered to be clearly
erroneous when al though there is evidence to
support it, after review of the entire
record the tribunal is left with the
definite and firmconviction that a m stake
has been conmtted. An agency action is
capricious if the agency takes the action
wi t hout thought or reason or irrationally.
Agency action is arbitrary if is not
supported by facts or logic. An agency
decision is contrary to conpetition if it
unreasonably interferes wwth the objectives
of conpetitive bidding.

Lakeview Center, Inc. v. Agency for Health Care Adm n., Case No.

06-3412BID, Fla. Div. Adm Hear. LEXIS 571, at 9§ 44 (DOAH Dec.
6, 2006; AHCA Dec. 21, 2006) (citations omtted). Accord

Sysl ogi ¢ Technol ogy Servi ces, supra.

37. EYA failed to neet its burden of proof. Even though
t he evi dence establishes that COA | etter provided by Daniel in
its response to Part |11l did not neet the literal requirenments
of the RFP, the evidence fails to establish that DJJ's decision
to award points to Daniel for those prograns being accredited
was arbitrary or capricious, clearly erroneous, or contrary to
conpetition. It was not illogical or clearly erroneous for M.
Hat cher to consider the letter to be satisfactory evidence of

accreditation for those prograns based upon his famliarity with

11



the services provided in the prograns and the statenment in the
| etter showing that Daniel was accredited for those services,
particularly since the evidence establishes that COA generally
accredits organi zati ons and services, not prograns. Moreover,
there is no credi ble evidence that other prospective providers
who included simlar accreditation letters in their proposals
were not afforded the sane treatnment as Dani el

38. At nost, the evidence calls into question whether the
accreditation letter covers two of the three progranms |isted by
Daniel in response to Part |1l because the services provided at
t hose progranms were not reviewed by COA at the site visit that
led to the August 2006 letter submtted by Daniel as evidence of
the accreditation of its programs. However, Dr. Shirk’s
testinmony supports DJJ's decision to award points for those two
prograns, and even if those prograns were not considered,
Daniel’s overall score would only be reduced by 20 points, to
580. 13, and Daniel would still have the highest overall score.

39. This case is distinguishable from Eckerd Youth

Al ternatives, Inc. v. Departnent of Juvenile Justice and Dani el

Menorial, Inc., Case No. 07-4610BI D (DOAH Dec. 14, 2007), which

involved a simlar scoring dispute for RFP No. P2029. Unlike
that case, sufficient evidence was presented in this case to
support DJJ's award of points to Daniel for Part Il of

Attachment C.

12



RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons

of law, it

is

RECOVMENDED t hat DJJ issue a final order dismssing the

EYA' s protest and awardi ng the contract for RFP No. P2032 to

Dani el .

DONE AND ENTERED t his 14th day of Decenber, 2007, in

Tal | ahassee,

Leon County, Florida.

- ——
~——— _—
T. KENT WETHERELL, 11
Adm ni strative Law Judge
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 14th day of Decenber, 2007

ENDNOTES

'/ The record does not reflect the prices proposed by Daniel or
EYA. The RFP states, at page 23, that “the prospective Provider
that submits the | owest total price proposal shall receive 100

points [in the price category]. . . . . Al others wll
receive a score that is equal to 100 points mnus the percentage
di fference above the | owest proposal.” See Joint Exhibit 1, at

23 (enphasis in original). The evaluation summary for Daniel’s
proposal shows that Daniel received 100 points for cost/price,
whi ch neans that Daniel proposed the |owest total price. See
Joint Exhibit 4, at page 4. EYA received 99.83 points for

cost/ pri ce,

whi ch neans that the price proposed by EYA was only

13



0.17 percent higher than the price proposed by Daniel. See
Joint Exhibit 3, at page 3.

2/ This finding is not inconsistent with the finding that

wi | der ness prograns operated by EYA have been accredited by COA
because the evidence establishes that there is a specific COA
standard for w | derness prograns, whereas other COA standards
relate to services. See Intervenor’s Exhibit 2, at 18, 32-33.

3/ Al statutory references in this Recormended Order are to the
2007 version of the Florida Statutes.

COPI ES FURNI SHED

Walt McNeil, Secretary
Departnent of Juvenile Justice
Kni ght Bui |l di ng

2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

Jenni fer Parker, General Counsel
Depart ment of Juvenile Justice
Kni ght Bui |l di ng

2737 Centerview Drive

Tal | ahassee, Florida 32399-1300

Tonja V. White, Esquire

Depart ment of Juvenile Justice
Kni ght Buil di ng, Room 312L

2737 Centerview Drive

Tal | ahassee, Florida 32399-3100

Martha Harrell Chunbler, Esquire
Carlton Fields, P.A

215 South Monroe Street, Suite 500
Post O fice Drawer 190

Tal | ahassee, Florida 32302-0190

Cynthia S. Tunnicliff, Esquire
Penni ngt on, Moore, WI ki nson,

Bell & Dunbar, P.A.
215 South Monroe Street, Second Fl oor
Post O fice Box 10095
Tal | ahassee, Florida 32302-2095
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
10 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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